
Gordon D. Schaber 
Competition

2017–18

Moot Court

TIN WAN 

v. 
CEQUESTER UNIFIED 

SCHOOL DISTRICT



Important Notes about the 2017-18 Moot Court Problem 

This memorandum (legal brief) of applicable law (cases and statutes) is provided as 
your 2017-18 Moot Court problem.  

You may cite only the authorities contained in the memorandum for your oral argument.  
Cases may be cited to the extent they are discussed with in the memorandum. You may 
not cite any outside sources including portions of cases not directly referenced in this 
memorandum. You should, of course, expand upon the theories and logic of these 
authorities in showing how they support your position. Your goal is to convince the 
appellate court that the authorities contained in the memorandum support your position. 

All of the facts presented in the problem were found in the trial court record (fact 
situation). You may not argue that any of these facts are inaccurate, and you must 
restrict your arguments to what you believe is or should be the law. 

Your arguments are by no means confined to existing legal precedents or recognized 
legal theories. Any argument you think is persuasive from a philosophical, theoretical, 
conceptual, historical, or practical standpoint should be made. You may rely on any 
theory founded on the United States or California Constitutions, but you are not 
restricted to constitutional arguments. 

Please refer to the 2017-18 GDS Moot Court Coach/Judge Handbook for a complete 
listing of all the rules of the Moot Court Competition. 



1 

BEFORE THE CALIFORNIA SUPREME COURT 1	  

2	  

3	  

TIN WAN, by and through his guardians ) 4	  
ad litem, HU & SOO WAN, ) 

) Case No.: 2011 5	  
Appellant, ) 

) 6	  
v. ) FACT SITUATION 

) 7	  
) 

CEQUESTER UNIFIED SCHOOL ) 8	  
DISTRICT ) 

) 9	  
Respondent. ) 

_____________________________________) 10	  

11	  

Tin Wan is one of only 14 Asian students in his 7th through 9th grade junior high 12	  

school in the small town of Cequester in Yuba County, California. The total student 13	  

population of the Charlie Wheitz Junior High School is 700 students. All of those Asian 14	  

students are of Chinese extraction, most of them moved to Cequester within the last 18 15	  

months and all of them live close to each other on the outskirts of town. 16	  

The school’s math teacher, Chan Du, is also of Chinese extraction and is the 17	  

only Asian on the school staff.  Mr. Du has agreed to meet with the Asian students at a 18	  

location near the school, but not owned by the school district, to help them with their 19	  

math assignments.  Mr. Du is coaching the students, without compensation, but the 20	  

principal of the Wheitz Junior High School, Headley Thicke, is aware of his on-going, 21	  

off-site assistance and has praised Mr. Du with recognition as the Outstanding Teacher 22	  

of the Month for his work on this project. All of the Asian students’ parents are very 23	  

supportive of this extra help, have expressed their appreciation of principal Thicke 24	  

(which appeared in the local newspaper), and the students are generally doing very well 25	  

with their math studies. 26	  

The meeting site is near the residences of several other students, who usually 27	  

move around town and entertain themselves as a group. They do not have a group name 28	  
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for themselves and are not quite considered as a “gang” but they are thoroughly bonded 1	  

together. 2	  

Several of those neighborhood students, all Caucasian and all of them a good 3	  

deal bigger than any of the Asian students, have begun teasing the Asian students, 4	  

mostly because of their apparent academic orientation and self-discipline in their studies. 5	  

Hugh Booye in particular was aggressive in his taunting of Tin Wan, the smallest Asian 6	  

student, who he just assumed was really good at math. Hugh Booye started calling Tin 7	  

Wan “Einstein,” then later “the King of the Einsteins” in front of his group of buddies 8	  

and they joined in at his suggestion. The “gang” started hanging around the meeting site 9	  

before and after the study group met and relentlessly hounded the Asian students – and 10	  

in particular Tin Wan – in a teasing way. In fact, Tin Wan was doing very poorly in the 11	  

math class, with the lowest score of any of the other Asian students, and was getting a 12	  

lot of pressure from his parents over that fact. 13	  

Well into this pattern, Hugh Booye posted at least ten copies of a large drawing 14	  

of a caricature drawing of an Asian male and a blown-up photograph of Albert Einstein 15	  

with an “=” sign between them. [A copy of the content of that posting is attached as 16	  

Exhibit A, filed by the Plaintiff during the trial.] The principal saw the drawings and had 17	  

them removed, but did not follow up on the incident because he did not “get” the 18	  

element of ridicule – he testified that he thought it was a compliment to a gifted Asian 19	  

student. 20	  

Hugh Booye then used his cell phone to communicate with two other students 21	  

with a message that included a photo of this drawing and encouraging them to start 22	  

calling Tin Wan “the King of the Einsteins” at school. That message went viral and 23	  

promptly reached most of the students at the school. A lot of the students picked up on it 24	  

and started referring to Tin Wan with a derisive “King of the Einsteins” reference. The 25	  

school has rules prohibiting students from using their cell phones at school, and there is 26	  

no evidence that anyone looked at the text message or photo while at school. 27	  

Hugh Booye got one of his buddies in his group to create a Facebook page that 28	  

asserted that its author was Tin Wan and posted a message with “Tin Wan” claiming that 29	  
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he “had a total mastery of all mathematical concepts and could run circles around all of 1	  

his ‘subjects’.”  The Facebook page was private, and had only 15 Facebook friends, but 2	  

one of those friends shared the page with Tin Wan.  Again, the school has rules 3	  

prohibiting students from accessing Facebook, YouTube or other social media sites 4	  

while at school, and there is no evidence that anyone looked at the Facebook page while 5	  

at school. 6	  

Tin Wan was embarrassed by the attention, fully recognized the sarcasm with 7	  

which the “title” was being used, and was thoroughly embarrassed by the false Facebook 8	  

page. He started missing school to avoid the teasing, but did not tell his parents about his 9	  

truancy or the teasing he was getting, nor did he discuss it with his friends. It eventually 10	  

wore him down and he attempted suicide as a consequence. 11	  

He survived and told his parents, who sued the school district as guardians for 12	  

their son and on their son’s behalf.  They sued the school district for negligence and 13	  

infliction of emotional distress, seeking damages, including a claim for damages for 14	  

Tin’s medical and counseling costs, and for failing to enforce the anti-bullying rules 15	  

of the school that it had adopted in compliance with the California Anti-Bullying 16	  

Statute. In their suit, the parents alleged “racial bigotry,” the apparent selection of their 17	  

son because of his small stature and shy manner, the importance of good grades in their 18	  

ethnic community, the power of shame in their culture and the consequent truancy and 19	  

attempted suicide, both of which they tied directly to this “bullying.” 20	  

In a bench trial (that is, before a judge and without a jury), the trial judge held 21	  

for Tin Wan and awarded him $25,000 in damages.  The intermediate Court of Appeal 22	  

reversed and held (1) the school district is not liable for those damages under the law of 23	  

negligence, (2) even if the school district was negligent, the school district is not liable 24	  

because the communications of Hugh Booye and his friends were protected speech 25	  

under the First Amendment over which the school district had no authority, and (3) the 26	  

school district did not violate the California Anti-Bullying Statute. 27	  
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Tin Wan and his parents filed a petition for review in the California Supreme 1	  

Court.  THE COURT has granted review on the following issues.  Counsel shall limit 2	  

their arguments to these issues:  3	  

1. Are all of the communications form Hugh Booye and his friends and4	  

contacts that were directed to Tin Wan protected from sanctions by reason of the 5	  

First Amendment of the U.S. Constitution?  6	  

2. Does the conduct in this case constitute “bullying,” as described in7	  

the California Anti-Bullying Statute? 8	  

3. Should the school district be held liable under the law of negligence9	  

for the damages sustained by Tin Wan, i.e., as a matter of law, did the scope of 10	  

the school district’s duty of reasonable care extended to require it to investigate 11	  

bullying, based on all of the circumstances known by school employees? 12	  

13	  

14	  

15	  

16	  

17	  

18	  

19	  

20	  

21	  

22	  

23	  

24	  

25	  

26	  

27	  

28	  

29	  
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United States District Court, 
Central Dist. California. 

J.C., a minor by and through her guardian ad litem R.C., Plaintiff,
v. 

BEVERLY HILLS UNIFIED SCHOOL DISTRICT; Erik Warren, both in his individual 
capacity and as principal of Beverly Vista School, Cherryne Lue–Sang, both in her individual 

capacity and as assistant principal of Beverly Vista School; and Janice Hart, both in her 
individual capacity and as an employee of Beverly Vista School, Defendants. 

No. CV 08–03824 SVW (CWx). 
May 6, 2010. 

Background: High school student sued school district, and school administrators for the alleged 
violation of her constitutional rights in connection with her suspension for the posting of a video 
clip on a website. The parties cross-moved for summary judgment. 

Holdings: The District Court, Stephen V. Wilson, J., held that: 
(1) fact that student's conduct took place entirely outside of school did not preclude the school
from disciplining the student;
(2) there was no substantial disruption, or reasonably foreseeable risk of substantial disruption,
of school activities as a result of the video, and thus, discipline of the student violated the First
Amendment; but
(3) administrators were entitled to qualified immunity.

Ordered accordingly.

*1097 Evan Seth Cohen, S. Martin Keleti, Cohen and Cohen, Los Angeles, CA, for Plaintiff.

Gary R. Gibeaut, Nancy Ann Mahan–Lamb, Gibeaut Mahan and Briscoe, Los Angeles, CA, for 
Defendants. 

* * *

STEPHEN V. WILSON, District Judge. 

I. INTRODUCTION FN1

FN1.  * * * 

Plaintiff J.C. brought this action against the Beverly Hills Unified School District, and school 
administrators Erik Warren, Cherryne Lue–Sang, and Janice Hart (“the individual Defendants”), 
for the alleged violation of her constitutional rights. Plaintiff seeks injunctive relief, as well as 
damages against the individual defendants, and nominal damages in the amount of $1.00 against 
the School District. 

The parties have brought cross motions for summary adjudication. Plaintiff J.C. seeks 
summary adjudication as to her First and Second Causes of Action against the individual 
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Defendants and the District for the alleged violation of her First Amendment rights under 42 
U.S.C. § 1983.  

* * *

For the reasons stated below, the Court GRANTS Plaintiff's motion for summary 
adjudication as to the First and Second Causes of Action.  

* * *

II. FACTS
The following material facts are undisputed. Plaintiff J.C. was a student at *1098 Beverly

Vista High School (“the School”) in May 2008. Individual Defendant Erik Warren (“Warren”) 
is, and at all relevant times was, the principal of the School. Individual Defendants Cherryne 
Lue–Sang (“Lue Sang”) and Janice Hart (“Hart”) are, and at all relevant times, were the 
administrative principal and counselor at the School, respectively. 

On the afternoon of Tuesday, May 27, 2008, after the students had been dismissed from the 
School for the day, Plaintiff and several other students gathered at a local restaurant. (Plaintiff's 
Statement of Undisputed Facts in Support of Motion for Summary Adjudication [“PSUF”] 1.) 
While at the restaurant, Plaintiff recorded a four-minute and thirty-six second video of her 
friends talking. (PSUF 7.) The video was recorded on Plaintiff's personal video-recording device. 
(Id.) The video shows Plaintiff's friends talking about a classmate of theirs, C.C. (PSUF 8.) One 
of Plaintiff's friends, R.S., calls C.C. a “slut,” says that C.C. is “spoiled,” * * *, and uses 
profanity during the recording. (Defendants' Statement of Uncontroverted Facts in Support of 
Defendants' Motion for Summary Adjudication [“DSUF”] 7; Declaration of J.C. in Support of 
Pl.'s Mot. For Summ. Adjudication [“J.C. Supporting Decl.”], Exh. 1 [YouTube video].) R.S. 
also says that C.C. is “the ugliest piece of shit I've ever seen in my whole life.” (J.C. Supporting 
Decl., Exh. 1 [YouTube video].) During the video, J.C. is heard encouraging R.S. to continue to 
talk about C.C., telling her to “continue with the Carina rant.” (DSUF 9.) 

In the evening on the same day, Plaintiff posted the video on the website “YouTube” from 
her home computer. (DSUF 10.) YouTube is a publicly-available website where persons can post 
video clips for viewing by the general public. While at home that evening, Plaintiff contacted 5 
to 10 students from the School and told them to look at the video on YouTube. She also 
contacted C.C. and informed her of the video. (DSUF 11–12.) C.C. told Plaintiff that she thought 
the video was mean. (Declaration of John W. Allen in Opp'n to Pl. Mot. For Summary Judgment 
[“Allen Opp'n Decl.”], Exh. H, [J.C. Depo. at 53:25–54:17].) Plaintiff asked C.C. whether she 
would like Plaintiff to take the video off the website, but C.C. asked her to keep the video up. 
(Id. at 53:25–54:17.) C.C.'s mother told C.C. to tell Plaintiff to keep the video on the website so 
that they could present the video to the School the next day. (DSUF at 17.) 

Plaintiff estimates that about 15 people saw the video the night it was posted. The video itself 
received 90 “hits” on the evening of May 27, 2008, many from Plaintiff herself. (DSUF 13–14.) 

On May 28, 2008, at the start of the school day, Plaintiff overheard 10 students discussing 
the video on campus. (DSUF 15.) C.C. was very upset about the video and came to the School 
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with her mother on the morning of May 28, 2008 so they could make the School aware of the 
video. C.C. spoke with school counselor Hart about the video. She was crying and told Hart that 
she did not want to go to class. (DSUF 18, 20.) C.C. said she faced “humiliation” and had “hurt 
feelings.” (PSUF 20.) Hart spent roughly 20–25 minutes counseling C.C. and convincing her to 
go to class. (DSUF 22.) C.C. did return to class, and the record indicates that she likely missed 
only part of a single class that morning. (Id.; Declaration of John Allen In Support of Def.'s Mot. 
For Summary Judgment [“Allen Supporting Decl.”], Exh. N [Lue Sang Depo. at 15:4–11] 
[testifying that she met with C.C. and her mother for, at most, 45 minutes].) 

School administrators then investigated the making of the video. Lue–Sang viewed the video 
while on the school campus.*1099 (Decl. of S. Martin Keleti in Support of Pl. Mot. [“Keleti 
Supporting Decl.”], Exh. A [“Lue–Sang Depo. at 95:4–7].”) She called Plaintiff to the 
administrative office to write a statement about the video. (PSUF 13.) Lue–Sang and Hart also 
demanded that Plaintiff delete the video from YouTube, and from her home computer. (PSUF 
17.) School administrators questioned the other students in the video, including R.S., V.G., and 
A.B., and asked each of them to make a written statement about the video. (DSUF 25.) R.S.'s
father came to the School and watched the video with R.S. on campus. (DSUF 23.) He then took
R.S. home for the rest of the day. (Id.)

Lue–Sang and Hart also contacted principal Warren regarding the video. (PSUF 15.) Warren 
then contacted Amy Lambert, the Director of Pupil Personnel for the District, regarding whether 
the School could take disciplinary action against Plaintiff for posting the video on the Internet. 
(DSUF 37.) Lambert discussed the situation with attorneys and advised Warren that Plaintiff 
could be suspended. (DSUF 38.) Plaintiff was suspended from school for two days. (PSUF 25.) 
No disciplinary action was taken against the other students in the video. (PSUF 27.) 

Plaintiff had a prior history of videotaping teachers at the School. In April 2008, Plaintiff was 
suspended for secretly videotaping her teachers, and was told not to make further videotapes on 
campus. (DSUF 43–44.) During the investigation about the YouTube video on May 28, 2008, 
school administrators also discovered another video posted by Plaintiff on YouTube of two 
friends talking on campus. (DSUF 41.) It is unclear when this video was recorded or posted on 
the Internet, but it clearly was made while J.C. was at School. FN2 

FN2. These videos are not of the same variety of the YouTube video that is the subject of 
this lawsuit. 

Students at the School cannot access YouTube or other social networking websites on the 
School's computers, as those websites are blocked by means of a filter. (PSUF 29.) Certain cell 
phones can access the Internet, including the YouTube website, and allow the user to view 
videos. (DSUF 35.) However, the School is not aware of how many students have cell phones 
with that capability. (PSUF 31.) Students at the School are prohibited from using their cell 
phones on campus in any manner. (PSUF 30.) There is no evidence that any student viewed the 
YouTube video on his or her cell phone while at School. The only instances the video was 
viewed on campus, to the parties' knowledge, were during the school administrator's 
investigation of the video. 
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III. ANALYSIS

A. Legal Standard

* * *

B. Violation of First Amendment Rights
[1] Plaintiff contends that the School District and the school administrators, Hart, Lue–Sang,

and Warren, violated her First Amendment rights by punishing her for making the YouTube 
video and posting it on the Internet. Plaintiff argues that the School had no authority to discipline 
her because her conduct took place entirely outside of school. To resolve this issue, the Court 
must first determine the scope of a school's authority to regulate speech by its students that 
occurs off campus but has an effect on campus. 

1. The Supreme Court Student Speech Precedents
In 1969, the Supreme Court held in Tinker v. Des Moines Independent Community School 

District that a school may regulate a student's speech or expression if such speech causes or is 
reasonably likely to cause a “material and substantial” disruption to school activities or to the 
work of the school. 393 U.S. 503, 89 S.Ct. 733, 21 L.Ed.2d 731 (1969). In Tinker, two high 
school students and one junior high school student wore black armbands to school in protest of 
the Vietnam War. School officials asked them to remove the armbands, and they refused. 
Pursuant to a school policy adopted just days before in anticipation of a protest, the students 
were suspended until they would return to school without the armbands. Id. at 504, 89 S.Ct. 733. 
The lower court upheld the suspension, but the Supreme Court reversed. Id. at 514, 89 S.Ct. 733. 

In an oft-quoted passage, the Court noted: “It can hardly be argued that either students or 
teachers shed their constitutional rights to freedom of speech or expression at the schoolhouse 
gate.” Id. at 506, 89 S.Ct. 733. The Court found that the students' expression constituted political 
speech. Although the issues raised by such speech were undoubtedly controversial—the 
propriety of the Vietnam War—the students' conduct was “a silent, passive expression of 
opinion, unaccompanied by any disorder or disturbance on [their] *1101 part.” Id. at 508, 89 
S.Ct. 733. The Court held that a student may express his opinions, even on controversial
subjects, so long as doing so does not materially and substantially “interfer[e] with the
requirements of appropriate discipline in the operation of the school” or “collid[e] with the rights
of others.” Id. at 513, 89 S.Ct. 733 (quoting Burnside v. Byars, 363 F.2d 744, 749 (5th
Cir.1966)). Conversely, school discipline is appropriate where the facts “reasonably [lead] school
authorities to forecast substantial disruption of or material interference with school activities” as
a result of the student's speech. Id. at 514, 89 S.Ct. 733.

Applying this test to the facts in Tinker, the Court concluded that no actual disruption 
occurred and there was no reason to believe that the students' wearing of the armbands would 
cause a substantial disruption to the school's activities. Thus, the school's disciplinary action 
violated the students' First Amendment rights. Id. 

The Supreme Court decided three cases after Tinker that carved out narrow categories of 
speech that a school may restrict even without establishing the reasonable threat of substantial 
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disruption. First, in Bethel School District v. Fraser, the Court held that there is no First 
Amendment protection for lewd, vulgar or “patently offensive” speech that occurs in school. 478 
U.S. 675, 684–85, 106 S.Ct. 3159, 92 L.Ed.2d 549 (1986). In Fraser, a high school student gave 
a speech nominating a fellow student for elective office at an assembly held during school hours. 
Nearly 600 students attended the assembly. Id. at 677, 106 S.Ct. 3159. The speech was an 
“elaborate, graphic, and explicit sexual metaphor.” Id. at 678, 106 S.Ct. 3159. The student was 
suspended for making the speech. The School argued that the speech violated a school rule 
which prohibited “conduct which materially and substantially interferes with the educational 
process ... including the use of obscene, profane language or gestures.” Id. 

The Court upheld the disciplinary action. The Court held that the First Amendment rights “of 
students in public school are not automatically coextensive with the rights of adults in other 
settings,” and must be applied in light of the special characteristics of the school environment. Id. 
at 682–83, 106 S.Ct. 3159. The court reasoned that public schools have an affirmative obligation 
to instill in students the “fundamental values of ‘habits and manners of civility’ essential to a 
democratic society” and to teach students “the boundaries of socially appropriate behavior.” Id. 
at 681, 106 S.Ct. 3159. Thus, while Matthew Fraser could have given his salacious speech 
outside of the school and could not have been “penalized simply because government officials 
considered his language inappropriate,” the same is not true of speech occurring within the 
school. Id. at 688, 106 S.Ct. 3159 (Blackmun, J. concurring); see id. at 682, 106 S.Ct. 3159 
(students have “the classroom right to wear Tinker's armband, but not Cohen's jacket”) 
(emphasis added) (quoting Thomas v. Board of Educ., 607 F.2d 1043, 1057 (2d Cir.1979)). The 
Court held that where a student engages in lewd, vulgar, or plainly offensive speech at school, 
the school may regulate such speech as part of its duty to convey to its students “the essential 
lessons of civil, mature conduct.” Id. at 683, 106 S.Ct. 3159. Ultimately, the determination of 
what manner of speech is inappropriate “in the classroom or in a school assembly” properly rests 
with the school board. Id. 

In 1988, the Court carved out another exception from Tinker for school-sponsored speech. 
Hazelwood School District v. Kuhlmeier, 484 U.S. 260, 108 S.Ct. 562, 98 L.Ed.2d 592 (1988). In 
Hazelwood, the Court upheld a school principal's decision *1102 to delete two articles discussing 
teen pregnancy and divorce from the school-sponsored newspaper. The Court held that the 
school could “exercis[e] editorial content over the style and content of student speech in school-
sponsored expressive activities as long as [doing so is] reasonably related to legitimate 
pedagogical concerns.” Id. at 273, 108 S.Ct. 562. Distinguishing Tinker, the Court explained that 
the issue of whether a school must tolerate particular student speech is different from whether the 
school must affirmatively promote particular speech. Id. at 270, 108 S.Ct. 562. In sum, 
“educators are entitled to exercise greater control” over speech that might reasonably be 
perceived to “bear the imprimatur of the school.” Id. at 271, 108 S.Ct. 562. 

Finally, in the Supreme Court's most recent decision addressing student speech, Morse v. 
Frederick, the Court held that a school may restrict “student speech at a school event, when that 
speech is reasonably viewed as promoting illegal drug use.” 551 U.S. 393, 403, 127 S.Ct. 2618, 
168 L.Ed.2d 290 (2007). In Morse, a student attending the Olympic Torch Relay that passed on 
the street in front of his high school unfurled a 14–foot banner that read “BONG HiTS 4 
JESUS.” Id. at 397, 127 S.Ct. 2618. The school principal asked that the student take the banner 
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down, and he refused. The principal confiscated the banner and suspended the student. Id. at 398, 
127 S.Ct. 2618. 

In reviewing the disciplinary action in Morse, the Court promulgated a narrow holding 
decidedly restricted to the facts of the case. The Court found that the Torch Relay was a school-
sponsored event occurring during school hours, which the principal permitted students and 
faculty to attend. Id. at 397, 127 S.Ct. 2618. Therefore, the Court viewed the speech as 
equivalent to speech occurring in school. Id. at 401, 127 S.Ct. 2618 (a student “cannot stand in 
the midst of his fellow students, during school hours, at a school-sanctioned activity and claim he 
is not in school”) (internal quotations omitted). The Court also found that the student's banner 
condoned illegal drug use. The Court noted that neither Hazelwood nor Fraser governed its 
decision, as the student's banner did not bear “the school's imprimatur” nor was it lewd, vulgar, 
or “plainly offensive.” Id. at 405–06, 409, 127 S.Ct. 2618. Instead, the Court focused on the 
special characteristics of the school environment and the “governmental interest in stopping 
student drug abuse” and concluded that schools may restrict student expression at a school-
sponsored event that they reasonably regard as promoting illegal drug use. Id. at 408, 127 S.Ct. 
2618.FN3 

FN3. Justice Thomas, in his concurring opinion, expressed concern about the Court's 
creation of a third carve-out from the rule in Tinker. Thomas insightfully noted: “[W]e 
continue to distance ourselves from Tinker, but we neither overrule it nor offer an 
explanation of when it operates and when it does not. I am afraid that our jurisprudence 
now says that students have a right to speak in schools except when they don't—a 
standard continuously developed through litigation against local schools and their 
administrators.” 551 U.S. at 418–19, 127 S.Ct. 2618. Given the difficulty with which this 
Court has decided Plaintiff's motion, and the variety of divergent applications of Tinker 
in the lower courts, the Court shares Justice Thomas' concerns. 

2. Application of the Student Speech Precedents by Lower Courts
The Supreme Court has yet to address the factual situation presented by the case at hand—

that is, whether a school can regulate student speech or expression that occurs outside the school 
gates, and is not connected to a school-sponsored event, but that subsequently makes its way 
onto campus, either by the speaker or by other *1103 means. Several lower courts, including the 
Ninth Circuit, however, have held that a school may regulate such speech under Tinker, if the 
speech causes or is reasonably likely to cause a material and substantial disruption of school 
activities. 

In LaVine v. Blaine School District, the Ninth Circuit upheld a school's emergency expulsion 
of a student, James, who wrote a graphic and violent poem about killing his classmates. 257 F.3d 
981 (9th Cir.2001). The poem was written off campus, in the evening, and not as part of any 
school project. Id. at 983. James later brought the poem to campus to show one of his teachers. 
The teacher was disturbed by the poem and brought it to the school counselor and eventually to 
the principal. After an investigation regarding the poem and James' history, James was expelled. 
Id. at 986. 

The Ninth Circuit analyzed the speech under Tinker, without giving any consideration to the 
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fact that the poem was drafted outside of school and independent of any school activities. The 
court outlined the following framework for applying the Supreme Court student speech 
precedents: “(1) vulgar, lewd, obscene and plainly offensive speech is governed by Fraser; (2) 
school-sponsored speech is governed by Hazelwood; and (3) speech that falls into neither of 
these categories is governed by Tinker.” Id. at 988–89.FN4 Finding that James's poem clearly fell 
in the third category, “all other speech,” the court applied the substantial disruption test from 
Tinker. Id. at 989. The Ninth Circuit ultimately concluded that the school was reasonable to 
portend a substantial disruption and upheld James's expulsion. Id. at 992. 

FN4.  * * * 

Like LaVine, many other courts analyzing off-campus speech that subsequently is brought to 
campus or to the attention of school authorities apply the substantial disruption test from Tinker 
without regard to the location where the speech originated (off campus or on campus). See, e.g., 
Shanley v. Northeast Independent Sch. Dist., 462 F.2d 960, 970–71 (5th Cir.1972) (applying 
Tinker where student-created underground newspaper was authored and distributed off campus, 
but some of the newspapers turned up on campus); Boucher v. Sch. Bd. of Sch. Dist. of 
Greenfield, 134 F.3d 821, 827–28 (7th Cir.1998) (student disciplined for an article printed in an 
underground newspaper that was distributed on school campus); Killion v. Franklin Reg'l Sch. 
Dist., 136 F.Supp.2d 446, 455 (W.D.Pa.2001) (applying Tinker where student was disciplined for 
composing degrading top-ten list and distributing it off campus to friends via email, and where 
one recipient subsequently brought the list to campus); * * *; Beussink v. Woodland R–IV Sch. 
Dist., 30 F.Supp.2d 1175, 1180 (E.D.Mo.1998) (applying Tinker to a website created by a 
student off campus that contained criticism of school authorities, where another student accessed 
the website at school and showed it to a teacher);  * * *; Pangle v. Bend–Lapine Sch. Dist., 169 
Or.App. 376, 10 P.3d 275, 285–86 (Ct.App.Or.2000) (applying Tinker to an underground 
newsletter distributed on campus). 

In these cases, the courts have directly applied the Tinker substantial disruption test to 
determine if a First Amendment violation occurred, without first considering the geographic 
origin of the speech.   

* * *

Some courts (primarily the Second Circuit), however, have considered the location of the 
speech to be an important threshold issue for the court to resolve before applying the Supreme 
Court's student speech precedents. For example, in a recent case involving communication over 
the Internet, the Second Circuit considered the nexus between the speech and the school campus. 
Wisniewski v. Board of Educ. of the Weedsport Central Sch. Dist., 494 F.3d 34 (2d Cir.2007). In 
Wisniewski, a middle school student, Aaron, was using AOL Instant Messaging (“IM”) software 
on his home computer. Aaron created an icon used to identify himself when sending instant 
messages to his friends. The icon was a small drawing of a pistol firing a bullet at a man's head 
above which were dots indicating splattered blood. Beneath the drawing were the words “Kill 
Mr. Vander–Molen.” Mr. Vander–Molen was Aaron's English teacher. Id. at 35–36. Another 
student printed a copy of the icon and gave it to Mr. Vander–Molen at school, who later brought 
the matter to the school principal. Id. at 36. After disciplinary hearings, Aaron was suspended. 
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The Second Circuit applied Tinker to the school's decision, but first discussed the nexus 
between Aaron's icon and the school campus. The court noted that “the panel is divided as to 
whether it must be shown that it was reasonably foreseeable that Aaron's IM icon would reach 
the *1105 school property or whether the undisputed fact that it did reach the school pretermits 
any [such] inquiry.” Id. at 39. Ultimately, however, the court concluded that the violent nature of 
the icon and the fact that Aaron transmitted it via the Internet to 15 of his friends over a three 
week period made it foreseeable that the icon would eventually come to the attention of the 
school authorities and Mr. Vander–Molen. Id. at 39–40. Thus, Tinker applied. 

Similarly, in Doninger v. Niehoff, cited by Defendants here, the Second Circuit again 
considered the location of a student's speech. 527 F.3d 41 (2d Cir.2008). The student in 
Doninger, Avery, sent an email to students and parents affiliated with the school and posted a 
message on her personal blog criticizing the school for cancelling a school event. Avery's email 
and blog posting encouraged the recipients to contact the school officials and complain about the 
cancellation of the event. Id. at 44–46. Applying the rule from Wisniewski to Avery's speech, the 
court concluded that it was reasonably foreseeable that Avery's message would reach the school 
campus. Id. at 50. Indeed, the message was purposefully designed to come to campus-it 
encouraged readers to contact the school and voice their dissatisfaction regarding the cancelled 
event. Id. Moreover, after the message was posted, the school received numerous calls and 
emails from persons concerned about the event. Id. at 44. Thus, there was no dispute that the 
speech had its desired effect. The court concluded that Avery's message was governed by Tinker, 
and found that the substantial disruption test was met. Id. at 50–52. 

Finally, in J.S. v. Bethlehem Area School District, the Supreme Court of Pennsylvania 
analyzed whether J.S. could be disciplined for a website he created, which contained violent and 
derogatory comments about school officials. 569 Pa. 638, 807 A.2d 847 (2002). In deciding 
whether school discipline was appropriate, the court noted that the “location” of the speech is the 
first inquiry. That is, the court must determine if the speech was on-campus speech subject to 
Tinker, or purely off-campus speech, “which would arguably be subject to some higher level of 
First Amendment protection.” Id. at 864. 

Applying the facts of the specific case, the court in Bethlehem concluded that there was “a 
sufficient nexus” between the website and the school campus to warrant application of the 
Supreme Court's student speech precedents. Id. at 865. Notably, J.S. had accessed the website 
during class and informed other students about it. Also, members of the faculty accessed the 
website at school, and school officials were the subjects of the website. Id. In light of these facts, 
“it was inevitable that the contents of the website would pass from students to teachers.” Id. The 
court therefore applied Tinker and found that the website created a substantial disruption. Id. at 
869. 

Plaintiff argues in her motion for summary adjudication that the location of the speech 
(whether on or off campus) is wholly dispositive. Plaintiff contends that “if the publication of a 
student's speech does not take place on school grounds, at a school function, or by means of 
school resources, a school cannot punish the student without violating her First Amendment 
rights.” (Mot. at 8.) Thus, Plaintiff contends that because she made the video and posted it on the 
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Internet while off campus and without using the School's equipment, the School had no authority 
to regulate her conduct. 

This argument is not supported by the long line of cases discussed above. 

* * *

In support of her argument, Plaintiff cites the Second Circuit case Thomas v. Board of Educ., 
607 F.2d 1043 (2d Cir.1979). In Thomas, several students created an independent non-school-
sponsored newspaper modeled after National Lampoon, a publication specializing in sexual 
satire. The publication was created in the students' homes, off campus, and after school hours. Id. 
at 1045. However, one teacher was aware of the publication and allowed the students to store 
copies of the newspaper in a classroom closet. Id. Apart from the storage on-campus, the authors 
“assiduously endeavored to sever all connections between their publication and the school.” Id. 
They included a disclaimer on the newspaper disclaiming responsibility for copies found on 
campus. They printed the papers outside the school and sold the papers after school hours at a 
store away from the school grounds. Id. Despite these efforts, a student brought the paper to 
school, and the authors were punished for its sexual content. Id. at 1045–46. 

The Second Circuit found that Tinker was not applicable because “all but an insignificant 
amount of relevant activity in this case was deliberately designed to take place beyond the 
schoolhouse gate.” Id. at 1050 (emphasis added). The court held that, on these facts, the school's 
authority to punish the speech was governed by the same principals that “bind government 
officials in the public arena.” Id. The court concluded that the “school officials [were] powerless 
to impose sanctions for expression beyond school property in this case.” Id. at 1050 n. 13. 

While Thomas undoubtedly supports a threshold consideration of the origin of the speech and 
its relationship to on-campus activity, the holding does not stretch as far as Plaintiff contends. 
First, the Thomas court specifically limited its holding to the facts in that case—i.e., where the 
students took specific efforts to segregate their speech from campus. Id. at 1049. Second, 
although the court found that Tinker did not apply given the “de minimis” connections between 
the speech and the school, the court was careful to note that Tinker could apply in a case “in 
which a group of students incites substantial disruption within the school from some remote 
locale.” Id. at 1052 n. 17. The court went on to find that no disruption (or foreseeable risk 
thereof) existed, thus obviating the need for any such analysis. Id. Finally, Thomas was decided 
in 1979, before schools were confronted by the unique problems presented by student expression 
conducted over the Internet.  

* * *

Plaintiff also cites Porter v. Parish School Board, 393 F.3d 608 (5th Cir.2004), in support of 
her position. In Porter, a *1107 student, Adam, was expelled when his younger brother 
unwittingly brought to school a drawing Adam had made “depicting the school under a state of 
siege by a gasoline tanker truck, missile launcher, helicopter, and various armed persons.” Id. at 
611. Adam made the drawing at home two years earlier, and stored the writing pad containing
the drawing in his bedroom closet. His younger brother found the writing pad at some point and
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used it to make his own notations, which he then brought to school. When the bus driver saw 
Adam's drawing on one of the pages in the writing pad, she contacted the school authorities and 
disciplinary action ensued. Id. at 611–12. 

The Fifth Circuit held that “[g]iven the unique facts of the present case, we decline to find 
that Adam's drawing constitutes student speech on the school premises.” Id. at 615. The court 
recognized that several courts had applied Tinker to speech originating off campus that was later 
brought to school, citing LaVine, Boucher, Killion, and Beussink, among others. Id. at 615 n. 22. 
However, the court found that such cases were factually distinguishable from the present case 
because, unlike in those cases, Adam “never intended [the drawing] to be brought to campus” 
and “took no action that would increase the chances that his drawing would find its way to 
school.” Id. at 615. Further, the drawing was not “publicized in a way certain to result in its 
appearance at [the School]”. Id. at 620. On these facts, the court concluded that the school's 
disciplinary action violated Adam's First Amendment rights.FN5 

FN5.  * * * 

Given this background, the Court can draw several general conclusions regarding the 
application of the Supreme Court's precedents to student expression originating off campus.FN6 
First, the majority of courts will apply Tinker where speech originating off campus is brought to 
school or to the attention of school authorities, whether by the author himself or some other 
means.  * * *  Second, some courts will apply the Supreme Court's student speech precedents, 
including Tinker, only where there is a sufficient nexus between the off-campus speech and the 
school. It is unclear, however, when such a nexus exists. The Second Circuit has held that a 
sufficient nexus exists where it is “reasonably foreseeable” that the speech would reach campus. 
The mere fact that the speech was brought on campus may or may not be sufficient. Third, in 
unique cases where the speaker took specific efforts to keep the speech off campus (Thomas ), or 
clearly did not intend the speech to reach campus and publicized it in such a manner that it was 
unlikely to do so (Porter ), the student speech precedents likely should not apply. In these latter 
scenarios, school officials have no authority, beyond the general principles governing speech in a 
public arena, to regulate such speech. 

FN6. Notably, even the Supreme Court itself has expressed some confusion over when its 
precedents should apply. Morse, 551 U.S. at 401, 127 S.Ct. 2618 (“There is some 
uncertainty at the outer boundaries as to when courts should apply school speech 
precedents.”). 

Applying these principles to the case at hand, the Court finds that Plaintiff's geography-based 
argument—i.e., that the School could not regulate the YouTube *1108 video because it 
originated off campus—unquestionably fails. First, under the majority rule, and the rule 
established by the Ninth Circuit in LaVine, the geographic origin of the speech is not material; 
Tinker applies to both on-campus and off-campus speech [which is brought onto campus]. 

Moreover, even if the Court were to apply the Second Circuit's approach, which requires that 
some threshold consideration be given to the location of the speech, the YouTube video clearly 
has a sufficient connection to the Beverly Vista campus. Here, there is no dispute that the 
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YouTube video actually made its way to the School. The subject of the video, C.C., came to the 
School with her mother on May 28, 2008 specifically to make the School aware of the video. 
The video was viewed at least two times on the school campus, once by Lue–Sang and once by 
R.S. and her father in the administration offices. Thus, the speech was brought to campus. 

Further, it was reasonably foreseeable that Plaintiff's video would make its way to campus. 
Plaintiff posted her video on the Internet, on a site readily accessible to the general public. Cases 
considering the relationship between off-campus speech and the school campus more readily find 
a sufficient nexus exists where speech over the Internet is involved. See Wisniewski, 494 F.3d 34; 
Doninger, 527 F.3d 41. Additionally, Plaintiff posted the video on a week night and deliberately 
contacted 5 to 10 students from the School and told them to watch the video on YouTube. See 
Wisniewski, 494 F.3d at 38–39 (the fact that student transmitted his icon to 15 classmates 
increased the likelihood that it would reach the school campus). Plaintiff also contacted the 
subject of the video, C.C., and told her to watch the video. Plaintiff knew that C.C. was upset by 
the video. 

Finally, the content of the video increases the foreseeability that the video would reach the 
School. The students in the video make derogatory, sexual, and defamatory statements about a 
thirteen-year-old classmate. One student calls C.C. “a slut,” “spoiled,” and an “ugly piece of 
shit.” J.C. specifically encourages the mean-spirited discussion, telling R.S. “to continue with the 
Carina rant.” The students collectively gang up on C.C. to the point where one of them even 
asks, “Am I the only one that doesn't hate Carina?” (J.C. Supporting Decl., Exh. A [YouTube 
video].) Given this commentary, it is not surprising that a parent made aware of the video would 
be sufficiently upset to bring the matter to the attention of the School. 

Plaintiff argues that it was not foreseeable that the video would come to campus because 
students are not able to access the YouTube website on the School's computers. (Pl. Mot. for 
Summ. Judgmt. at 9.) Although some students may be able to access the Internet on their cell 
phones, it is undisputed that students are also prohibited from using their cell phones while at 
school. (Id.) Defendants have not produced any evidence that a student accessed the video on his 
or her cell phone while at school. 

While these facts certainly are part of the analysis, they are far from dispositive. Plaintiff 
ignores the fact that school administrators had the ability to access the video at School; thus, 
once an administrator became aware of the video, it could be played on the school campus. 
Indeed, this is exactly what happened here. A student was upset about the video and specifically 
brought it to the school's attention. Several cases have applied Tinker where speech published or 
transmitted via the Internet subsequently comes to the attention of school administrators, even 
where there is no evidence that students accessed the speech while at school. See, e.g., 
Wisniewski, 494 F.3d 34 (applying Tinker *1109 where a friend of plaintiff's printed his violent 
AOL Instant Message icon off the computer and brought it to a teacher); Killion, 136 F.Supp.2d 
446 (applying Tinker where student emailed friends a degrading top ten list and one recipient 
printed the list and brought it to school); O.Z., 2008 WL 4396895 (teacher discovered a violent 
and disturbing video created by students and posted on the Internet by searching her own name 
on Google.com, and later brought it to the attention of school authorities). Thus, it is not 
necessary that students access the speech while at school. Further, the fact that Plaintiff 
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encouraged students to watch the video and specifically alerted C.C. about it, makes it 
reasonably likely that someone would alert the School officials about the video. 

Finally, this case is easily distinguishable from Thomas and Porter. The plaintiffs in Thomas 
made concerted efforts to keep their newspaper off campus. Plaintiff here made no such effort; 
instead, she deliberately contacted some of her classmates to tell them about the video. This fact 
alone brings this case outside the ambit of Thomas. Further, in Porter, the plaintiff put his 
drawing in a closet at home where it remained for over two years before it was inadvertently 
transported to school by his younger brother. Here, in contrast, it took less than 24 hours for 
Plaintiff's video to reach the School, a fact weighing in favor of foreseeability. The method of 
transmission, over the Internet, was also much broader than in Porter and designed in such a 
manner to reach many persons at once. Finally, because Plaintiff contacted her classmates, it 
cannot be said that she “took no action that would increase the chances that [the speech] would 
find its way to school.” Porter, 393 F.3d at 615. 

Thus, the Court concludes that the Supreme Court precedents apply to Plaintiff's YouTube 
video, and that Tinker governs the present dispute. Clearly, Hazelwood and Morse do not apply. 
No one could argue that the YouTube video bore the “imprimatur” of the School, like the school 
newspaper in Hazelwood. Further, the YouTube video was not made or transmitted in connection 
with a school-sponsored event and does not condone illegal drug use; thus, Morse does not 
apply. 

 Fraser is also inapplicable. Although J.C.'s video certainly contains language that is lewd, 
vulgar, and plainly offensive, the rule in Fraser is limited to speech that occurs in school.FN7 
Indeed, the Supreme Court in Hazelwood expressly interpreted the holding in Fraser as follows: 

FN7. Neither party argues that Fraser should apply to this case. 

A school need not tolerate student speech that is inconsistent with its ‘basic educational 
mission,’ even though the government could not sensor similar speech outside the school. 
Accordingly, we held in Fraser that a student could be disciplined for having delivered a 
speech that was ‘sexually explicit’ but not legally obscene at an official school assembly, 
because the school was entitled to ‘disassociate itself’ from the speech in a manner that would 
demonstrate to others that such vulgarity is ‘wholly inconsistent with the ‘fundamental values' 
of public school education.’ 
 Hazelwood, 484 U.S. at 266–67, 108 S.Ct. 562 (emphasis added) (internal citations omitted); 
see also Hedges v. Wauconda Community Unit Sch. Dist. No. 118, 9 F.3d 1295, 1300–01 (7th 
Cir.1993) (Easterbrook, J.) (“We know from Bethel School District No. 403 v. Fraser, that a 
high school may insist on civility when students speak, even though government has no such 
power outside school doors.”) (internal*1110 citation omitted); Saxe v. State College Area Sch. 
Dist., 240 F.3d 200, 213 (3d Cir.2001) (Alito, J.) (“According to Fraser, then, there is no First 
Amendment protection for ‘lewd,’ ‘vulgar,’ ‘indecent,’ and ‘plainly offensive’ speech in 
school.”) (emphasis added); J.S. ex rel. Snyder v. Blue Mountain School Dist., 593 F.3d 286, 
317 (3d Cir.2010) (Chagares, J., concurring in part and dissenting in part) (“ Fraser does not 
apply to off-campus speech.”). The Court is not aware of any authority from the circuit courts 
applying Fraser to speech that takes place off campus.FN8 Moreover, the reasoning of Fraser, 



2017-18	  Moot	  Court	  Case	  	  •	  	  Exhibit	  B	   13	  

which is anchored in the school's duty to teach norms of civility to its students, does not 
support extending Fraser to lewd or offensive speech occurring off campus. For these reasons, 
the Court will not apply Fraser to Plaintiff's YouTube video. 

FN8.  * * * 

In sum, the Court finds that the YouTube video clearly falls into the “all other speech” 
category, governed by Tinker. See LaVine, 257 F.3d at 989. The final issue for the Court to 
resolve, therefore, is whether J.C.'s speech created, or was reasonably likely to have created, a 
substantial disruption of school activities. 

3. Substantial Disruption
[2][3] The Supreme Court in Tinker established that a school can regulate student speech if 

such speech “materially and substantially disrupt[s] the work and discipline of the school.” 393 
U.S. at 513, 89 S.Ct. 733. This standard does not require that the school authorities wait until an 
actual disruption occurs; where school authorities can “reasonably portend disruption” in light of 
the facts presented to them in the particular situation, regulation of student expression is 
permissible. Id. at 514, 89 S.Ct. 733; LaVine v. Blaine Sch. Dist., 257 F.3d 981, 989 (9th 
Cir.2001) ( “ Tinker does not require school officials to wait until disruption actually occurs 
before they may act.”). As the Sixth Circuit recently explained, “[s]chool officials have an 
affirmative duty to not only ameliorate the harmful effects of disruptions, but to prevent them 
from happening in the first *1111 place.” Lowery v. Euverard, 497 F.3d 584, 596 (6th Cir.2007). 

[4][5] Although an actual disruption is not required, school officials must have more than an 
“undifferentiated fear or apprehension of disturbance” to overcome the student's right to freedom 
of expression. Tinker, 393 U.S. at 508, 89 S.Ct. 733. In other words, the decision to discipline 
speech must be supported by the existence of specific facts that could reasonably lead school 
officials to forecast disruption. LaVine, 257 F.3d at 989. Finally, school officials must show that 
the regulation or prohibition of student speech was caused by something more than “a mere 
desire to avoid the discomfort and unpleasantness that always accompany an unpopular 
viewpoint.” Tinker, 393 U.S. at 509, 89 S.Ct. 733. As the Supreme Court explained: “Any word 
spoken in a class, in the lunchroom, or on the campus, that deviates from the views of another 
person may start an argument or cause a disturbance. But our Constitution says we must take this 
risk.” Id. (citing Terminiello v. Chicago, 337 U.S. 1, 69 S.Ct. 894, 93 L.Ed. 1131 (1949)). 

* * *

b. Application to the Current Record on Summary Judgment
[10] Based on the undisputed facts, and viewing all reasonable inferences in favor of the

Defendants, the Court finds that no reasonable jury could conclude that J.C.'s YouTube video 
caused a substantial disruption to school activities, or that there was a reasonably foreseeable risk 
of substantial disruption as a result of the YouTube video. 

i. Actual Disruption
First, what the Defendants contend was an actual disruption is entirely too de minimis as a 

matter of law to constitute a substantial disruption. Interpreting the facts in the most favorable 



2017-18	  Moot	  Court	  Case	  	  •	  	  Exhibit	  B	   14	  

light for Defendants, at most, the record shows that the School had to address the concerns of an 
upset parent and a student who temporarily refused to go to class, and that five students missed 
some undetermined portion of their classes on May 28, 2008. This does not rise to the level of a 
substantial disruption. 

Unlike in the many cases in which courts have found a substantial disruption ( LaVine, 
Wisniewski, O.Z., and Bethlehem ) J.C.'s video was not violent or threatening. There was no 
reason for the School to believe that C.C.'s safety was in jeopardy or that any student would try 
to harm C.C. as a result of the video. Certainly, C.C. never testified that she feared any type of 
physical attack as a result of the video. Instead, C.C. felt embarrassed, her feelings were hurt, and 
she temporarily did not want to go to class. These concerns cannot, without more, warrant school 
discipline. The Court does not take issue with Defendants' argument that young students often 
say hurtful things to each other, and that students with limited maturity may have emotional 
conflicts over even minor comments. However, to allow the School to cast this wide a net and 
suspend a student simply because another student takes offense to her speech, without any 
evidence that such speech caused a substantial disruption of the school's activities, runs afoul of 
Tinker. 

Moreover, the evidence demonstrates that C.C.'s hurt feelings did not cause any type of 
school disruption. C.C. did not confront J.C. or any of the other students involved in the video, 
either verbally or physically, while at school, nor did she indicate any intention to do so. Further, 
while C.C. was undoubtedly upset, it took the school counselor, at most, 20–25 minutes to calm 
C.C. down and convince her to go to class. (Def. ACF 10.) Although the time line is not entirely
clear, C.C. likely missed no more than a single class on the morning of May 28, 2008. (Allen
Supporting Decl., Exh. N [Lue Sang Depo. at 15:4–11].)

Other students also missed some of their classes on May 28, 2008 as a result of the School's 
investigation of the YouTube video. However, there is no evidence that the school's investigation 
had any ripple effects on class activities or the work of the School. For example, it appears that 
the students involved in the video simply left class when asked, quietly and without incident. 
Hart testified that the entire investigation was resolved and all the students returned to class 
before the lunch recess on May 28, 2008. (Declaration of *1118 John Allen In Support of Def.'s 
Mot. For Summary Judgment [“Allen Supporting Decl.”], Exh. Q. [Hart Depo. at 20:14–23] 
[testifying that J.C. was called the administrative office between 9:30 a.m. and 10:15 a.m., and 
the whole incident related to the video was over before lunch that day].) Further, there appears to 
have been no classroom disruption upon these students returning to class. 

There is also no evidence that the video itself had any effect on classroom activities. No 
widespread whispering campaign was sparked by the video; no students were found gossiping 
about C.C. or about the video while in class. As far as the record demonstrates, not a single 
student watched the video while at school. Moreover, while J.C. testified that she saw 5 to 10 
students talking about the video on campus on the morning of May 28, there is no evidence that 
this discussion occurred during class or that it otherwise disrupted school work. More 
importantly, the record is silent as to whether the individual Defendants, or even C.C., were 
aware of the discussion among those 5 to 10 students on May 28, 2008; thus, the discussion 
could not have informed the School's decision to suspend J.C. 
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It appears that the most significant effects of the video were that J.C. and R.S. were sent 
home from school, and that J.C. was suspended for two days. FN10 Clearly, however, the School 
cannot point to the discipline itself as a substantial disruption. 

FN10.  * * * 

Defendants argue, in part, that a substantial disruption occurred, as in Doninger, because the 
three individual defendants “were taken away from other tasks in order to deal with the 
disruption created by Plaintiff's conduct.” (Opp'n at 9.) The Court disagrees. Doninger is readily 
distinguishable from the present case because, in Doninger, the school officials introduced 
evidence that, over the course of two days, they had to miss or arrive late to several other school 
events to deal with the controversy caused by Avery's speech. 527 F.3d at 51. For several days, 
the school officials had to respond to “a deluge” of calls and emails from angry students and 
parents and had to take action to quell a threatened “sit-in” by the students. Id. Thus, the 
disruption created in Doninger was highly out of the ordinary, not a response to the every day 
emotional conflicts that students often get into.FN11 

FN11. This is also true in Boucher, 134 F.3d 821 (discussed above). There, the school 
had to call in technology experts to perform diagnostic tests on the school computers and 
change all the access codes. Id. at 827–28. Clearly, this in not within the realm of normal, 
every-day school activities. 

Here, in contrast, Defendants have presented no evidence that they missed or were late to any 
other school activities, nor have Defendants shown that the actions they took to resolve the 
situation created by the video were outside the realm of ordinary school activities. Instead, the 
record demonstrates that Hart and Lue–Sang took steps to investigate the nature of the conflict 
between J.C. and C.C., to counsel C.C. when she was upset, and to decide, along with Warren's 
input, whether to impose discipline. That is what school administrators do. As long as students 
have attended school, some get sent to the principal's office for possible discipline, some seek 
counseling from the school *1119 counselors, and upset parents on occasion voice concerns to 
the school, whether it be about a child's poor grades, a student-teacher personality conflict, or 
otherwise. There is nothing in the record to demonstrate that J.C.'s conduct presented an unusual 
or extraordinary situation like that in Doninger, or even in Boucher.FN12 See Blue Mountain Sch. 
Dist., 593 F.3d at 299 (holding that, “[t]he minor inconveniences associated with the [speech], 
including [the principal's] meetings related to it, students talking in class for a few minutes, and 
some school officials rearranging their schedules to assist [the principal] may have resulted in 
some disruption, but certainly did not rise to a substantial one.”) 

FN12.  * * * 

In sum, Defendants have not presented any evidence demonstrating that they were pulled 
away from their ordinary activities as a result of the YouTube video. 

For the Tinker test to have any reasonable limits, the word “substantial” must equate to 
something more than the ordinary personality conflicts among middle school students that may 
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leave one student feeling hurt or insecure. Likewise, the Court finds that the mere fact that a 
handful of students are pulled out of class for a few hours at most, without more, cannot be 
sufficient. Tinker establishes that a material and substantial disruption is one that affects “the 
work of the school” or “school activities” in general. See Tinker, 393 U.S. at 509, 514, 89 S.Ct. 
733. Thus, while the precise scope of the substantial disruption test is still being sketched by
lower courts, where discipline is based on actual disruption (as opposed to a fear of pending
disruption), the School's decision must be anchored in something greater than one individual
student's difficult day (or hour) on campus. See, e.g., J.S. v. Bethlehem, 807 A.2d at 852 (the
effect of the website on the morale of the students and staff in general were comparable to the
death of a student or staff member); Doninger, 527 F.3d at 51 (plaintiffs' speech had the entire
school all “riled-up” and students were threatening a protest). The record on summary judgment
does not present a disruption of sufficient magnitude to satisfy Tinker.

* * *
IV. CONCLUSION

For the reasons stated above, Plaintiff's Motion for Summary Adjudication as to her First and
Second causes of action for violation of section 1983 is GRANTED. 

* * *

IT IS SO ORDERED. 
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CALIFORNIA ANTI-BULLYING STATUTE 
EDUCATION CODE SECTION 101 

(a) This statute shall be known as the “California Anti-Bullying Statute.”

(b) The following definitions apply to the California Anti-Bullying Statute:

(1) “Bullying” means (a) the repeated use by one or more students of a written, oral or
electronic communication, such as cyberbullying, directed at or referring to another student 
attending school in the same school district, or (b) a physical act or gesture by one or more 
students repeatedly directed at another student attending school in the same school district, that: 
(i) places such student in reasonable fear of harm to himself or herself, or of damage to his or her
property, (ii) creates a hostile environment at school for such student, or (iii) infringes on the
rights of such student at school. Bullying shall include, but not be limited to, a written, oral or
electronic communication or physical act or gesture based on any actual or perceived
differentiating characteristic, such as race, color, religion, ancestry, national origin, gender,
sexual orientation, gender identity or expression, socioeconomic status, academic status, physical
appearance, or mental, physical, developmental or sensory disability, or by association with an
individual or group who has or is perceived to have one or more of such characteristics;

(2) “Cyberbullying” means any act of bullying through the use of the Internet, interactive
and digital technologies, cellular mobile telephone or other mobile electronic devices or any 
electronic communications;  

(3) “Electronic communication” means any transfer of signs, signals, writing, images,
sounds, data or intelligence of any nature transmitted in whole or in part by a wire, radio, 
electromagnetic, photoelectronic or photo-optical system;  

(4) “Hostile environment” means a situation in which bullying among students is
sufficiently severe or pervasive to alter the conditions of the school climate; 

(5) “Outside of the school setting” means at a location, activity or program that is not
school related, or through the use of an electronic device or a mobile electronic device that is not 
owned, leased or used by a local or regional board of education;  

(6) “School employee” means (A) a teacher, substitute teacher, school administrator,
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school superintendent, guidance counselor, psychologist, social worker, nurse, physician, school 
paraprofessional or coach employed by a local or regional board of education or working in a 
public elementary, middle or high school; or (B) any other individual who, in the performance of 
his or her duties, has regular contact with students and who provides services to or on behalf of 
students enrolled in a public elementary, middle or high school, pursuant to a contract with the 
local or regional board of education; and  

(7) “School climate” means the quality and character of school life with a particular focus
on the quality of the relationships within the school community between and among students and 
adults.   

(c) Each local and regional board of education shall develop and implement a safe school climate
plan to address the existence of bullying in its schools. Such plan shall: (1) Enable students to
anonymously report acts of bullying to school employees and require students and the parents or
guardians of students to be notified annually of the process by which students may make such
reports, (2) enable the parents or guardians of students to file written reports of suspected
bullying, (3) require school employees who witness acts of bullying or receive reports of
bullying to orally notify a school administrator, not later than one school day after such school
employee witnesses or receives a report of bullying, and to file a written report not later than two
school days after making such oral report, (4) require a school administrator to investigate or
supervise the investigation of all reports of bullying and ensure that such investigation is
completed promptly after receipt of any written reports made under this section, (5) require a
school administrator to review any anonymous reports, except that no disciplinary action shall be
taken solely on the basis of an anonymous report, (6) include a prevention and intervention
strategy for school employees to deal with bullying, (7) provide for the inclusion of language in
student codes of conduct concerning bullying, (8) require each school to notify the parents or
guardians of students who commit any verified acts of bullying and the parents or guardians of
students against whom such acts were directed not later than forty-eight hours after the
completion of the investigation described in subdivision (4) of this subsection, (9) require each
school to invite the parents or guardians of a student who commits any verified act of bullying
and the parents or guardians of the student against whom such act was directed to a meeting to
communicate to such parents or guardians the measures being taken by the school to ensure the
safety of the student against whom such act was directed and to prevent further acts of bullying,
(10) establish a procedure for each school to document and maintain records relating to reports
and investigations of bullying in such school and to maintain a list of the number of verified acts
of bullying in such school and make such list available for public inspection, and annually report



2017-18	  Moot	  Court	  	  •	  	  Exhibit	  C	   3	  

such number to the Department of Education, and in such manner as prescribed by the 
Commissioner of Education, (11) direct the development of case-by-case interventions for 
addressing repeated incidents of bullying against a single individual or recurrently perpetrated 
bullying incidents by the same individual that may include both counseling and discipline, (12) 
prohibit discrimination and retaliation against an individual who reports or assists in the 
investigation of an act of bullying, (13) direct the development of student safety support plans for 
students against whom an act of bullying was directed that address safety measures the school 
will take to protect such students against further acts of bullying, (14) require the principal of a 
school, or the principal's designee, to notify the appropriate local law enforcement agency when 
such principal, or the principal's designee, believes that any acts of bullying constitute criminal 
conduct, (15) prohibit bullying (A) on school grounds, at a school-sponsored or school-related 
activity, function or program whether on or off school grounds, at a school bus stop, on a school 
bus or other vehicle owned, leased or used by a local or regional board of education, or through 
the use of an electronic device or an electronic mobile device owned, leased or used by the local 
or regional board of education, and (B) outside of the school setting if such bullying (i) creates a 
hostile environment at school for the student against whom such bullying was directed, or (ii) 
infringes on the rights of the student against whom such bullying was directed at school, and (16) 
require, at the beginning of each school year, each school to provide all school employees with a 
written or electronic copy of the school district's safe school climate plan. The notification 
required pursuant to subdivision (8) of this subsection and the invitation required pursuant to 
subdivision (9) of this subsection shall include a description of the response of school employees 
to such acts and any consequences that may result from the commission of further acts of 
bullying.  

(d) Not later than January 1, 2010, each local and regional board of education shall approve the
safe school climate plan developed pursuant to this section and submit such plan to the
Department of Education. Not later than thirty calendar days after approval of such plan by the
local or regional board of education, the board shall make such plan available on the board's and
each individual school in the school district's Internet web site and ensure that such plan is
included in the school district's publication of the rules, procedures and standards of conduct for
schools and in all student handbooks.

(NOTE:  This is not an actual California statute.  It was created for purposes of the Gordon D. 
Schaber Moot Court Competition.)  
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Court of Appeal, Second District, Division 5, California. 
Ernest P. BROWNELL, III, a Minor, etc., Plaintiff and Respondent, 

v. 
LOS ANGELES UNIFIED SCHOOL DISTRICT, Defendant and Appellant. 

No. B056828. 
March 16, 1992. 

Review Denied May 28, 1992. 

Student brought action against school district, claiming that negligent supervision caused 
injuries suffered by the student when he was shot and wounded by gang members. The Superior 
Court, Los Angeles County, No. C563210,Abby Soven, J., entered judgment on a jury verdict for 
the student. School district appealed. The Court of Appeal, Boren, J., held that: (1) the 
administrative claim filed by the student was sufficient to comply with the Tort Claims Act's 
requirement that claims raised in court be filed, in the first instance, administratively, and (2) the 
school district did not have reason to foresee the gang-related shooting and, therefore, the district 
could not be held liable for negligent supervision. 

Judgment reversed with directions. 

**757 *790 Hamrick and Garrotto and Charles H. Carpenter, Los Angeles, for defendant and 
appellant. 

Law Offices of Harold V. Sullivan, II, and Ronald E. Hermanson, Inglewood, for plaintiff and 
respondent. 

BOREN, Associate Justice. 
The Los Angeles Unified School District (LAUSD) appeals following a $120,000 jury 

verdict arising from an incident in which a student, Ernest P. Brownell, III, was shot and 
wounded by gang members. The shooting occurred immediately after school hours and on a 
public street adjacent to school property. Brownell alleged negligent supervision in that LAUSD 
personnel had dismissed the students after school without first ascertaining if the street in front 
of the school was free of any gang members. 

*791 In somewhat related contentions, LAUSD asserts that (1) * * * (2) no liability could
ensue for a student's injury which occurred after school and off school premises, and (3) a claim 
of negligent supervision cannot prevail where LAUSD satisfied its duty of reasonable care to 
protect against known or reasonably foreseeable risks where the school had no indication prior to 
the students' dismissal after school that any gang-related incident was threatened or likely to 
occur. We agree with the last contention, and therefore reverse the judgment.FN1 

FN1. * * *. 

FACTS 
After the school day ended on January 28, 1985, Brownell went out the main door of Johnson 

High School and stood in front of the school on the sidewalk along 42nd Street among a group of 
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15 to 20 people. He was listening to his Walkman radio and waiting for some friends with whom 
he was going to walk to a nearby bus stop. **758 Among the group of people was another 
student, Keesha Pierson, who was herself waiting for some friends with whom she was going to 
walk home. At trial, Pierson testified as to the ensuing events. After Brownell had stood outside 
for approximately five minutes, several youths wearing red gang colors associated with the 
Bloods gang ran or walked quickly across the street and gathered around Brownell. One of the 
gang members swung at Brownell, causing him to go into the middle of the street where another 
gang member pulled out a gun and shot him.FN2 

FN2. On appeal, Brownell contends he was first struck while standing between the school 
building and the sidewalk and that the jury could reasonably infer from the evidence that 
the assault started on premises controlled by LAUSD. However, we do not so read the 
record and, in any event, such a factual dispute is not determinative of the appeal. 

The incident happened very fast. The gang members were not in front of the school when 
Pierson or Brownell first came out of the school. Pierson had no idea during that day at school 
that there was going to be an incident like that after school. 

Brownell, who had never been a member of a gang, was apparently shot because he was 
mistaken by members of the Bloods for a member of a rival gang, the Crips. Johnson High 
School is located in an area known as a Crips *792 neighborhood. Before Brownell was shot, a 
gym teacher at the high school told Brownell and other class members about an altercation at the 
school which had occurred at some unspecified time and involved one of Brownell's attackers, 
Lymus Ali, and another student. Ali had told the teacher that “he can't come to the school no 
more because there's some Crips here, and that he was a Blood.” Ali had only been a student at 
Johnson High School for one or two days when he was threatened and told the gym teacher he 
could no longer attend the school. The member of the Bloods who shot Brownell, Douglas 
Smith, was not a student at Johnson High School, and Brownell had never encountered Smith 
before Smith shot him. 

At the time Brownell was shot, he and the other students had been dismissed from school for 
the day. Mary Maddox, dean and counselor at Johnson High School, and Wilma Manyweather, 
the principal of the school, were inside the school near the doors passing out bus tickets to the 
students. They normally gave out the tickets at the school gate, but they did so inside the 
building that day because it was raining. On the day Brownell was shot, neither Maddox nor 
Manyweather had heard any rumors or threats to any of the students or detected any other 
indications of trouble. As Maddox explained, “Usually when something was about to happen [in 
such a small school] you could feel it all day long, and the kids would be whispering and stuff 
like that. But I don't recall any of that happening on that day.” 

Johnson High School had a population of approximately 200 students. The students at 
Johnson High School were referred there from other high schools where they had had behavior 
problems, such as inability to get along with other students, truancy, destructiveness in the 
classroom, and involvement in gang-related activities. The school had no school police or 
security guards, but had campus aides who could contact the school administrators or school 
police by walkie-talkie. It was the policy of the school to prohibit the display on campus of gang 
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colors and paraphernalia associated with gangs. During 1985, the year Brownell was shot, the 
school removed such gang-related items from students on almost a daily basis and also on 
occasion confiscated weapons from students. There had been no prior shootings at Johnson High 
School. 

DISCUSSION 
I. 

* * *

II. Injury Occurring Off School Premises and After School Hours
[2] LAUSD contends that it has no duty of care to students going to or from school regarding

accidents which occur off school premises. Indeed, as a general principle, “school districts are 
not legally responsible for accidents that students may suffer once they have been released from 
school. ...   (Kerwin v. County of San Mateo (1959) 176 Cal.App.2d 304 [1 Cal.Rptr. 437].)” 
(Perna v. Conejo Valley Unified School Dist. (1983) 143 Cal.App.3d 292, 294, 192 Cal.Rptr. 
10.) However, as noted in Perna, Education Code section 44808 qualifies this principle 
somewhat and provides, in pertinent part, that no school district “shall be responsible or in any 
way liable for the conduct or safety of any pupil of the public schools at any time when such 
pupil is not on school property, unless such district ... [has] specifically assumed such 
responsibility or liability or has failed to exercise reasonable care under the circumstances.” (See 
Perna v. Conejo Valley Unified School Dist., supra, 143 Cal.App.3d at pp. 294, 296, 192 
Cal.Rptr. 10.) 

In Hoyem v. Manhattan Beach City Sch. Dist. ( 1978) 22 Cal. 3d 508, 150 Cal.Rptr. 1, 
585 P. 2d 851, the court held that school districts have a duty to *795 exercise reasonable care in 
supervising students during school hours. In Hoyem, the complaint alleged that a 10–year–old 
truant who left school early one day and was injured by a motorcycle at a public intersection 
sustained injuries proximately caused by the school district's lack of supervision, even though the 
accident occurred off school premises. The court observed that Education Code section 44808 
does not give a school district immunity for liability for off-campus accidents where a district, as 
described in the statute, “has failed to exercise reasonable care.” (See Hoyem, supra, at p. 
517, 150 Cal.Rptr. 1, 585 P. 2d 851.) The district “cannot automatically escape liability simply 
because the injury occurred off the school property.” (Perna v. Conejo Valley Unified School 
Dist., supra, 143 Cal.App.3d 292, 295, 192 Cal.Rptr. 10.) 

For example, in Perna v. Conejo Valley Unified School Dist., supra, 143 Cal.App.3d 292, 
192 Cal.Rptr. 10, the court held a cause of action was properly stated for injuries to two students 
struck by a vehicle as they walked home. The complaint alleged proximate cause imputed to the 
school district from a teacher who kept the students after school hours and knew or reasonably 
should have known that a school crossing guard would be gone from the intersection by the time 
the students arrived to cross it on their way home. 

In Calandri v. Ione Unified School Dist. (1963) 219 Cal.App.2d 542, 33 Cal.Rptr. 333, a 
student was injured at home by a toy cannon he built in school as a shop project and alleged that 
the failure of the teacher to warn of the toy's danger was a proximate cause of the off-campus 
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injury. In reversing a verdict in favor of the school district because of instructional error, the 
court found that a duty of care was owed and that the claims of negligence and proximate cause 
were questions of fact for the jury. (Id. at pp. 548, 551, 33 Cal.Rptr. 333.) Accordingly, under 
certain circumstances a school district may be held liable for injuries suffered by a student off 
school premises and after school hours where the injury resulted from the school's negligence 
while the student was on school premises. (Hoyem v. Manhattan Beach City Sch. Dist., 
supra, 22 Cal. 3d at pp. 515– 516, 150 Cal.Rptr. 1, 585 P. 2d 851.) 

III. Claimed Breach of Duty of Reasonable Care to Adequately Supervise Students
[3][4] It is well settled that although a school district is not an insurer of its pupils' safety,

school authorities have a duty to supervise the conduct of students on **761 school grounds and 
to enforce rules and regulations necessary for their protection. (Hoyem v. 
Manhattan Beach City Sch. Dist., supra, 22 Cal. 3d at p. 513, 150 Cal.Rptr. 1, 585 P. 2d 851.) 
The standard of due care imposed on school authorities in exercising their supervisorial 
responsibilities is that degree of care which a *796 person of ordinary prudence, charged with 
comparable duties, would exercise under the same circumstances. (Id. at p. 519, 150 Cal.Rptr. 
1, 585 P. 2d 851.) FN3 As the court explained in Hoyem, in the context of a student who claimed 
negligent supervision after he absented himself from the school grounds during school hours and 
was subsequently injured by a motorist, “We require ordinary care, not fortresses; schools 
must be reasonably supervised, not truant-proof.” (Hoyem, supra, at p. 519, 150 Cal.Rptr. 
1, 585 P. 2d 851.) 

FN3. As the trial court properly instructed the jury: “School personnel are under a duty to 
adequately supervise students while those students are on school premises, and to 
exercise reasonable care in permitting students to leave school premises. A failure to 
perform these duties is negligence. A school district may be held liable for injuries to a 
student occurring off school premises, if the occurrence is a reasonably foreseeable [sic ] 
result of the conduct of school personnel on the school premises.” 

[5] In the present case, we find that the school district exercised due care and, under any view
of the evidence, satisfied its supervisorial responsibilities in regard to protecting students from 
potential gang-related violence. It is a tragic and sad commentary upon our society when an 
innocent student attending high school is assaulted and shot by gang members upon leaving 
school premises. Nonetheless, a school cannot and should not be an insurer of the safety of 
students, particularly after school and off school premises, when it has exercised ordinary 
prudence and due care appropriate to the circumstances.FN4 To paraphrase Hoyem v. 
Manhattan Beach City Sch. Dist., supra, 22 Cal. 3d at page 519, 150 Cal.Rptr. 1, 585 P. 
2d 851, the law requires ordinary care, not fortresses; schools must be reasonably supervised, not 
impenetrable to all gang-related violence. 

FN4.  * * * 

LAUSD exercised reasonable and ordinary care and satisfied its duty to supervise adequately 
students in view of (1) the general precautions the school always took to minimize gang-related 
problems (e.g., prohibiting wearing gang colors and confiscating weapons), and (2) the absence 
of any advance indication to school personnel of potential gang violence pertinent to the incident 



2017-18	  Moot	  Court	  Case	  	  •	  	  Exhibit	  D	   5	  

involving Brownell. Although Johnson High School is located in a gang neighborhood and rival 
gangs attended the school with trouble ensuing on occasion in the school, it does not follow that 
the school had any duty to supervise to the extent of sending observers outside to scout the *797 
neighborhood for gang members off the campus and to wait until, so to speak, “all was clear” 
before releasing the students.FN5 

FN5.  * * * 

[6] Imposing such a duty of visual precaution is unwarranted and impractical, as indicated by
the very sudden and unexpected nature of the attack upon Brownell. Even if school personnel 
happened to observe the mere presence of gang members near the school, it would apparently not 
constitute an unusual or alarming phenomenon, since gang members were present in the school 
and lived in the neighborhood of the school. We find that school personnel of ordinary prudence 
under the circumstances described should not be required to engage in such visual precaution, 
absent either (1) any specific indication of a real and imminent gang-related threat at the **762 
particular time and place of the shooting, or (2) prior incidents reflecting not necessarily this 
identical type of assault but that “the possibility of this type of harm was foreseeable.” (Frances 
T. v. Village Green Owners Assn. (1986) 42 Cal.3d 490, 503, 229 Cal.Rptr. 456, 723 P.2d 573.)

[7] On appeal, Brownell does refer to gang members “hanging around” the school at the time
students were discharged and engaging in criminal conduct, but this assertion of criminal 
conduct is unsupported by the record. Brownell further claims the existence of threats of 
violence or potential violence, but there is no indication that any such threats occurred on the day 
Brownell was injured. Brownell also asserts that a week prior to the shooting a fight of which 
school personnel were aware had occurred on school grounds. However, the record does not 
reveal when the incident occurred, but just suggests that after a conflict developed between a 
member of the Crips and a member of the Bloods, the latter stated that he could no longer attend 
the school, which was in Crips territory. The Bloods gang member did leave school, and any 
potential conflict was abated. The incident thus revealed no pending gang confrontation or 
similar violence. 

Our Supreme Court has rejected the legal principle of a rigid foreseeability concept in the 
context of a duty of care. Rather, as explained in Frances T. v. Village Green Owners Assn., 
supra, 42 Cal.3d 490, 229 Cal.Rptr. 456, 723 P.2d 573, foreseeability is determined in light of all 
the circumstances and does not require prior identical or even similar events. (Id. at p. 503, 229 
Cal.Rptr. 456, 723 P.2d 573.) However, the facts must demonstrate the defendant's awareness of 
the need for the precaution not taken or that such a precaution “could aid in deterring criminal 
conduct.” *798    (Frances T., supra, at p. 503, 229 Cal.Rptr. 456, 723 P.2d 573.) The facts in 
the present case fail to establish LAUSD's awareness of the need for a visual precaution or that 
such a precaution would have aided in deterring the injury suffered here. LAUSD's duty to 
protect against the acts of third persons is a duty of reasonable care to protect only against known 
or reasonably foreseeable risks. Here, LAUSD did not fail to take reasonable precautions against 
any foreseeable risk and fulfilled its duty of reasonable care. 

DISPOSITION 
The judgment is reversed, and the superior court is directed to dismiss the complaint. Each 
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party is to bear its own costs on appeal. 

TURNER, P.J., and ASHBY, J., concur. 

Cal.App. 2 Dist.,1992. 
Brownell v. Los Angeles Unified School Dist. 
4 Cal.App.4th 787, 5 Cal.Rptr.2d 756, 72 Ed. Law Rep. 950 

END OF DOCUMENT 
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 Palsgraf v Long Is. R.R. Co. 
248 N.Y. 339 
N.Y. 1928. 

248 N.Y. 339, 162 N.E. 99 

HELEN PALSGRAF, Respondent, 
v. 

THE LONG ISLAND RAILROAD COMPANY, Appellant. 
Court of Appeals of New York. 

Argued February 24, 1928. 
Decided May 29, 1928. 

CITE TITLE AS: Palsgraf v Long Is. R.R. Co. 
Negligence 
Railroads --- Passengers --- Package carried by passenger, dislodged while guards were 
helping him board train, and which falling to track exploded --- Plaintiff, an intending 
passenger standing on platform many feet away, injured as result of explosion --- 
Complaint in action against railroad to recover for injuries dismissed 

A man carrying a package jumped aboard a car of a moving train and, seeming unsteady as if 
about to fall, a guard on the car reached forward to help him in and another guard on the platform 
pushed him from behind, during which the package was dislodged and falling upon the rails 
exploded, causing injuries to plaintiff, an intending passenger, who stood on the platform many 
feet away. There was nothing in the appearance of the package to give notice that it contained 
explosives. In an action by the intending passenger against the railroad company to recover for 
such injuries, the complaint should be dismissed. Negligence is not actionable unless it involves 
the invasion of a legally protected interest, the violation of a right, and the conduct of the 
defendant's guards, if a wrong in relation to the holder of the package, was not a wrong in its 
relation to the plaintiff standing many feet away. 
Palsgraf v. Long Island R. R. Co., 222 App. Div. 166, reversed. 
248 N.Y. 339 (1928) 
APPEAL from a judgment of the Appellate Division of the Supreme Court in the second judicial 
department, entered December 16, 1927, affirming a judgment in favor of plaintiff entered upon 
a verdict. 

William McNamara and Joseph F. Keany for appellant. Plaintiff failed to establish that her 
injuries were caused by negligence of the defendant and it was error for the court to deny the 
defendant's motion to dismiss the complaint. (Paul v. Cons. Fireworks Co., 212 N. Y. 117;Hall 
v. N. Y. Tel. Co., 214 N. Y. 49;Perry v. Rochester Lime Co., 219 N. Y. 60;Pyne v. Cazenozia
Canning Co., 220 N. Y. 126;Adams v. Bullock, 227 N. Y. 208;McKinney v. N. Y. Cons. R. R. Co., 
230 N. Y. 194;Palsey v. Waldorf Astoria, Inc., 220 App. Div. 613;Parrott v. Wells Fargo & Co., 
15 Wall. 524;A., T. & S. Fe Ry. Co. v. Calhoun, 213 U. S. 1;Prudential Society, Inc., v. Ray, 207 
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App. Div. 496;239 N. Y. 600.) 
Matthew W. Wood for respondent. The judgment of affirmance was amply sustained by the law 
and the facts. (Saugerties Bank v. Delaware & Hudson Co., 236 N. Y. 425;Milwaukee & St. Paul 
Ry. Co. v. Kellogg, 94 U. S. 469;Lowery v. Western Union Tel. Co., 60 N. Y. 198;Insurance Co. 
v. Tweed, 7 Wall. 44;Trapp v. McClellan, 68 App. Div. 362;Ring v. City of Cohoes, 77 N. Y.
83;McKenzie v. Waddell Coal Co., 89 App. Div. 415;Slater v. Barnes, 241 N. Y. 284;King v. 
Interborough R. T. Co., 233 N. Y. 330.) 
CARDOZO, Ch. J. 
Plaintiff was standing on a platform of defendant's railroad after buying a ticket to go to 
Rockaway Beach. A train stopped at the station, bound for another place. Two men ran forward 
to catch it. One of the men reached the platform of the car without mishap, though the train was 
already moving. The other man, carrying a package, jumped aboard the car, but seemed unsteady 
as if about to fall. A guard on the car, who had held the door open, reached forward to help *341 
him in, and another guard on the platform pushed him from behind. In this act, the package was 
dislodged, and fell upon the rails. It was a package of small size, about fifteen inches long, and 
was covered by a newspaper. In fact it contained fireworks, but there was nothing in its 
appearance to give notice of its contents. The fireworks when they fell exploded. The shock of 
the explosion threw down some scales at the other end of the platform, many feet away. The 
scales struck the plaintiff, causing injuries for which she sues. 

The conduct of the defendant's guard, if a wrong in its relation to the holder of the package, was 
not a wrong in its relation to the plaintiff, standing far away. Relatively to her it was not 
negligence at all. Nothing in the situation gave notice that the falling package had in it the 
potency of peril to persons thus removed. Negligence is not actionable unless it involves the 
invasion of a legally protected interest, the violation of a right. “Proof of negligence in the air, so 
to speak, will not do” (Pollock, Torts [11th ed.], p. 455; Martin v. Herzog, 228 N. Y. 164, 170; 
cf. Salmond, Torts [6th ed.], p. 24). “Negligence is the absence of care, according to the 
circumstances” (WILLES, J., in Vaughan v. Taff Vale Ry. Co., 5 H. & N. 679, 688; 1 Beven, 
Negligence [[[4th ed.], 7; Paul v. Consol. Fireworks Co., 212 N. Y. 117;Adams v. Bullock, 227 
N. Y. 208, 211;Parrott v. Wells-Fargo Co., 15 Wall. [U. S.] 524). The plaintiff as she stood upon 
the platform of the station might claim to be protected against intentional invasion of her bodily 
security. Such invasion is not charged. She might claim to be protected against unintentional 
invasion by conduct involving in the thought of reasonable men an unreasonable hazard that such 
invasion would ensue. These, from the point of view of the law, were the bounds of her 
immunity, with perhaps some rare exceptions, survivals for the most part of ancient forms of 
liability, where conduct is held to be at the peril of the actor (*342Sullivan v. Dunham, 161 N. Y. 
290). If no hazard was apparent to the eye of ordinary vigilance, an act innocent and harmless, at 
least to outward seeming, with reference to her, did not take to itself the quality of a tort because 
it happened to be a wrong, though apparently not one involving the risk of bodily insecurity, with 
reference to some one else. “In every instance, before negligence can be predicated of a given 
act, back of the act must be sought and found a duty to the individual complaining, the 
observance of which would have averted or avoided the injury” (McSHERRY, C. J., in W. Va. 
Central R. Co. v. State, 96 Md. 652, 666; cf. Norfolk & Western Ry. Co. v. Wood, 99 Va. 156, 
158, 159;Hughes v. Boston & Maine R. R. Co., 71 N. H. 279, 284;U. S. Express Co. v. Everest, 
72 Kan. 517;Emry v. Roanoke Nav. Co., 111 N. C. 94, 95;Vaughan v. Transit Dev. Co., 222 N. 
Y. 79;Losee v. Clute, 51 N. Y. 494;DiCaprio v. N. Y. C. R. R. Co., 231 N. Y. 94; 1 Shearman &
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Redfield on Negligence, § 8, and cases cited; Cooley on Torts [3d ed.], p. 1411; Jaggard on 
Torts, vol. 2, p. 826; Wharton, Negligence, § 24; Bohlen, Studies in the Law of Torts, p. 601). 
“The ideas of negligence and duty are strictly correlative” (BOWEN, L. J., in Thomas v. 
Quartermaine, 18 Q. B. D. 685, 694). The plaintiff sues in her own right for a wrong personal to 
her, and not as the vicarious beneficiary of a breach of duty to another. 

A different conclusion will involve us, and swiftly too, in a maze of contradictions. A guard 
stumbles over a package which has been left upon a platform. It seems to be a bundle of 
newspapers. It turns out to be a can of dynamite. To the eye of ordinary vigilance, the bundle is 
abandoned waste, which may be kicked or trod on with impunity. Is a passenger at the other end 
of the platform protected by the law against the unsuspected hazard concealed beneath the 
waste? If not, is the result to be any different, so far as the distant passenger is concerned, when 
the guard stumbles over a valise *343 which a truckman or a porter has left upon the walk? The 
passenger far away, if the victim of a wrong at all, has a cause of action, not derivative, but 
original and primary. His claim to be protected against invasion of his bodily security is neither 
greater nor less because the act resulting in the invasion is a wrong to another far removed. In 
this case, the rights that are said to have been violated, the interests said to have been invaded, 
are not even of the same order. The man was not injured in his person nor even put in danger. 
The purpose of the act, as well as its effect, was to make his person safe. If there was a wrong to 
him at all, which may very well be doubted, it was a wrong to a property interest only, the safety 
of his package. Out of this wrong to property, which threatened injury to nothing else, there has 
passed, we are told, to the plaintiff by derivation or succession a right of action for the invasion 
of an interest of another order, the right to bodily security. The diversity of interests emphasizes 
the futility of the effort to build the plaintiff's right upon the basis of a wrong to some one else. 
The gain is one of emphasis, for a like result would follow if the interests were the same. Even 
then, the orbit of the danger as disclosed to the eye of reasonable vigilance would be the orbit of 
the duty. One who jostles one's neighbor in a crowd does not invade the rights of others standing 
at the outer fringe when the unintended contact casts a bomb upon the ground. The wrongdoer as 
to them is the man who carries the bomb, not the one who explodes it without suspicion of the 
danger. Life will have to be made over, and human nature transformed, before prevision so 
extravagant can be accepted as the norm of conduct, the customary standard to which behavior 
must conform. 

The argument for the plaintiff is built upon the shifting meanings of such words as “wrong” and 
“wrongful,” and shares their instability. What the plaintiff must *344 show is “a wrong” to 
herself, i. e., a violation of her own right, and not merely a wrong to some one else, nor conduct 
“wrongful” because unsocial, but not “a wrong” to any one. We are told that one who drives at 
reckless speed through a crowded city street is guilty of a negligent act and, therefore, of a 
wrongful one irrespective of the consequences. Negligent the act is, and wrongful in the sense 
that it is unsocial, but wrongful and unsocial in relation to other travelers, only because the eye 
of vigilance perceives the risk of damage. If the same act were to be committed on a speedway or 
a race course, it would lose its wrongful quality. The risk reasonably to be perceived defines the 
duty to be obeyed, and risk imports relation; it is risk to another or to others within the range of 
apprehension (Seavey, Negligence, Subjective or Objective, 41 H. L. Rv. 6; Boronkay v. 
Robinson & Carpenter, 247 N. Y. 365). This does not mean, of course, that one who launches a 
destructive force is always relieved of liability if the force, though known to be destructive, 
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pursues an unexpected path. “It was not necessary that the defendant should have had notice of 
the particular method in which an accident would occur, if the possibility of an accident was 
clear to the ordinarily prudent eye” (Munsey v. Webb, 231 U. S. 150, 156;Condran v. Park & 
Tilford, 213 N. Y. 341, 345;Robert v. U. S. E. F. Corp., 240 N. Y. 474, 477). Some acts, such as 
shooting, are so imminently dangerous to any one who may come within reach of the missile, 
however unexpectedly, as to impose a duty of prevision not far from that of an insurer. Even 
today, and much oftener in earlier stages of the law, one acts sometimes at one's peril (Jeremiah 
Smith, Tort and Absolute Liability, 30 H. L. Rv. 328; Street, Foundations of Legal Liability, vol. 
1, pp. 77, 78). Under this head, it may be, fall certain cases of what is known as transferred 
intent, an act willfully dangerous to A resulting by misadventure in injury to B (Talmage v. 
Smith, 101 Mich. 370, 374)*345 These cases aside, wrong is defined in terms of the natural or 
probable, at least when unintentional (Parrot v. Wells-Fargo Co. [[[The Nitro-Glycerine Case], 
15 Wall. [U. S.] 524). The range of reasonable apprehension is at times a question for the court, 
and at times, if varying inferences are possible, a question for the jury. Here, by concession, 
there was nothing in the situation to suggest to the most cautious mind that the parcel wrapped in 
newspaper would spread wreckage through the station. If the guard had thrown it down 
knowingly and willfully, he would not have threatened the plaintiff's safety, so far as 
appearances could warn him. His conduct would not have involved, even then, an unreasonable 
probability of invasion of her bodily security. Liability can be no greater where the act is 
inadvertent. 

Negligence, like risk, is thus a term of relation. Negligence in the abstract, apart from things 
related, is surely not a tort, if indeed it is understandable at all (BOWEN, L. J., in Thomas v. 
Quartermaine, 18 Q. B. D. 685, 694). Negligence is not a tort unless it results in the commission 
of a wrong, and the commission of a wrong imports the violation of a right, in this case, we are 
told, the right to be protected against interference with one's bodily security. But bodily security 
is protected, not against all forms of interference or aggression, but only against some. One who 
seeks redress at law does not make out a cause of action by showing without more that there has 
been damage to his person. If the harm was not willful, he must show that the act as to him had 
possibilities of danger so many and apparent as to entitle him to be protected against the doing of 
it though the harm was unintended. Affront to personality is still the keynote of the wrong. 
Confirmation of this view will be found in the history and development of the action on the case. 
Negligence as a basis of civil liability was unknown to mediaeval law (8 Holdsworth, History of 
English Law, p. 449; Street, Foundations of Legal Liability, vol. 1, *346 pp. 189, 190). For 
damage to the person, the sole remedy was trespass, and trespass did not lie in the absence of 
aggression, and that direct and personal (Holdsworth, op. cit. p. 453; Street, op. cit. vol. 3, pp. 
258, 260, vol. 1, pp. 71, 74.) Liability for other damage, as where a servant without orders from 
the master does or omits something to the damage of another, is a plant of later growth 
(Holdsworth, op. cit. 450, 457; Wigmore, Responsibility for Tortious Acts, vol. 3, Essays in 
Anglo-American Legal History, 520, 523, 526, 533). When it emerged out of the legal soil, it 
was thought of as a variant of trespass, an offshoot of the parent stock. This appears in the form 
of action, which was known as trespass on the case (Holdsworth, op. cit. p. 449; cf. Scott v. 
Shepard, 2 Wm. Black. 892; Green, Rationale of Proximate Cause, p. 19). The victim does not 
sue derivatively, or by right of subrogation, to vindicate an interest invaded in the person of 
another. Thus to view his cause of action is to ignore the fundamental difference between tort 
and crime (Holland, Jurisprudence [12th ed.], p. 328). He sues for breach of a duty owing to 
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himself. 

The law of causation, remote or proximate, is thus foreign to the case before us. The question of 
liability is always anterior to the question of the measure of the consequences that go with 
liability. If there is no tort to be redressed, there is no occasion to consider what damage might be 
recovered if there were a finding of a tort. We may assume, without deciding, that negligence, 
not at large or in the abstract, but in relation to the plaintiff, would entail liability for any and all 
consequences, however novel or extraordinary (Bird v. St. Paul F. & M. Ins. Co., 224 N. Y. 47, 
54;Ehrgott v. Mayor, etc., of N. Y., 96 N. Y. 264;Smith v. London & S. W. Ry. Co., L. R. 6 C. P. 
14; 1 Beven, Negligence, 106; Street, op. cit. vol. 1, p. 90; Green, Rationale of Proximate Cause, 
pp. 88, 118; cf. Matter of Polemis, L. R. 1921, 3 K. B. 560; 44 Law Quarterly Review, 142). 
There is room for *347 argument that a distinction is to be drawn according to the diversity of 
interests invaded by the act, as where conduct negligent in that it threatens an insignificant 
invasion of an interest in property results in an unforseeable invasion of an interest of another 
order, as, e. g., one of bodily security. Perhaps other distinctions may be necessary. We do not go 
into the question now. The consequences to be followed must first be rooted in a wrong. 

The judgment of the Appellate Division and that of the Trial Term should be reversed, and the 
complaint dismissed, with costs in all courts. 

ANDREWS, J. (dissenting). 
*** 

POUND, LEHMAN and KELLOGG, JJ., concur with CARDOZO, Ch. J.; ANDREWS, J., 
dissents in opinion in which CRANE and O'BRIEN, JJ., concur. 
Judgment reversed, etc. 
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